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EXAMINATION OF INDIAN CITIZENSHIP AMENDMENT
ACT (CAA) IN THE CONTEXT OF HINDU NATIONALISM,
ISLAMOPHOBIA / ANTI-ISLAM, AND INTERNATIONAL LAW

Aysenur AygUul' & Mobassera Jahan Fatima?

INTRODUCTION

Since its independence in 1947, India has been famed as the world's largest secular state and
democracy, by adopting multiculturalism that includes various languages, religions, and ethnic
groups. However, this atmosphere in the country began to change in 2014 when the Hindu na-
tionalist party-Bharatiya Janata Party (BJP) came to power with an overwhelming victory in the
general elections. When Prime Minister Narendra Modi's BJP party came to power, the principles
of multiculturalism and secular constitution have practically started to slide to Hindu nationa-
lism. The finest example of this situation is Modi's keen ideological and organizational ties with
Rashtriya Swayamsevak Sangh (RSS), a Hindu nationalist and paramilitary volunteer organization.
Besides, after 2014 this subject organization acquired huge power and was accused of applying
various forms of violence against Muslims and Dalits. After a while, this situation in practice was
also reflected in the legislative areas, the two most remarkable examples of which are the change
of Kashmir's special status and the Citizenship Amendment Act 2019 (CAA) that is the main sub-
ject of this report. After the passing of the subject law, mass demonstrations started across the
country and the BJP regime tried to suppress them with police forces. However, there is a point
that should be underlined here. Although Hindu nationalism and anti-Islam events seem to have
emerged in the country's agenda very recently, the background of these incidents date back to
the early periods of Indian history.

In this report, political and ideological background of CAA will be analyzed and CAA will be
examined within the framework of the Citizenship Law and International Law. Before starting this
legal analysis, it should be kept in mind that the Citizenship Laws are beyond being a mere legal
text, but a product of a country’s political, social, and even economic history. Therefore, as it is
stated from the beginning of the report that these discussions will deal with two different sections
which are in fact related to each other.

The CAA, which introduced certain amendments to the Citizenship Act of India and foresees
negative discrimination against Muslims in accepting Indian citizenship, was shaped under the
influence of rising Hindu nationalism and Islamophobia in the country. The CAA and the National
Register of Citizens (NRC), which are designed to be part of it and threaten to leave millions of
Indian Muslims stateless, and the National Population Register (NPR) are regulations created in
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line with the competencies arising from India's own sovereign rights. Although states have wide
authorities in making regulations regarding their internal affairs due to their sovereignty, these
authorities are not absolute and unlimited. At this point, states are expected to act within the
boundaries drawn by international law. The evaluation of CAA, NRC, and NPR in the context of in-
ternational law is very important in terms of showing whether India is acting within the boundaries
of international law or in violation of them and revealing whether the national and international
criticisms of these legal regulations are justified.

The aim of this study is to reveal the political and ideological background of the "Citizenship
Amendment Act 2019" and to examine it in the context of international law. In this regard, in the
first part of the report, the political and ideological background that led to the CAA will be revea-
led. In the second part of the report, the compliance of CAA, NRC, and NPR with international law
will be discussed within the framework of the boundaries drawn by international law.

METHOD AND SCOPE OF THE REPORT

In this report, the "Secondary Research” method and the qualitative "Focus Group Interview"
technique were used as the research method. Through this research process, primary sources
were taken to consideration by examining the legal texts of CAA, NRC, and NPR. Besides, news
reports published in various online newspapers, analyzes, the opinions written by the experts,
research reports prepared by different research institutions, related articles, and thesis were taken
to consideration as secondary sources.

Afterward, a two-day-long workshop was held on the online platform on behalf of the Mig-
ration Research Foundation to ensure the accuracy of the data obtained through the primary
and secondary sources. South Asian students (From India, Kashmir, and Bangladesh) who study
in various departments at the postgraduate level in Turkey and Turkish scholars also took part in
this workshop. Besides various presentations on CAA, the information gained by the secondary
research method was testified by using the 'Focus Group Interview' technique. The presenta-
tion topics that were presented at the workshop are as follows: “Relations among CAA, NRC
and NPR", “CAA in the context of religious discrimination and the secular constitutional debate”,
“From Multiculturalism to Hindu Nationalism®, “The rise of populism in India“, “Statelessness- a
new challenge for migration! Potential Migration to Bangladesh”, “Citizenship and Citizenship Law
in India”, “Rising of hate crime against Muslims”, “The Kashmir Issue”, “Media as a Propaganda Tool
in the BJP Era, The Effect of Social Media on the Rise of Fake News”, "Unlawful Activities Preven-
tion Act (UAPA)", "How the ongoing tension effects the image of India in the international arena
(Workforce in the Middle East, its impact on the Indian diaspora, the relationship with neighboring
countries, the impact on foreign investments and so on)*, “Evaluation of CAA and NRC in terms
of International Law".

Within the scope of this research, CAA is discussed in the context of Hindu Nationalism, An-
ti-Islamism, and International law. The primary research questions examined in this study were
following:

« Why did people from all classes and religions take part in the protests against the CAA?

* Who, apart from Muslims, will be the victim when the CAA comes into the application?
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* What threat does the CAA pose to India's multicultural and secular structure?
» What is the origin of Hindutva, or Hindu nationalism, which has recently risen in India?

e Is there a connection between the Hindu Nationalist BJP's coming to power and its margi-
nalization of Muslims, Islamophobia, and the increase in hate crimes?

» What are the limits of the authority drawn by international law to states in legislating citi-
zenship laws?

* What are the sources of citizenship in international law?

« What are the sources of international law that are binding for India and include citizens-
hip-related provisions?

» Does India violate its obligations under international law?

1. SECTION I: EXAMINATION OF INDIAN CITIZENSHIP
AMENDMENT ACT (CAA) IN THE CONTEXT OF HINDU
NATIONALISM AND ISLAMOPHOBIA

1.1. India Country Profile

India, located in South Asia, is the second most populous country in the world after China and
the world's most populous democracy. Geographically, the country is surrounded by the Indian
Ocean to the south, the Arabian Sea to the southwest, and the Bay of Bengal to the southeast, and
shares border lands with Pakistan to the west. Besides, neighboring countries with China, Nepal
and Bhutan in the north, and with Bangladesh and Myanmar in the east. Also, India shares a ma-
ritime border with Sri Lanka and Maldives in the Indian Ocean, along with Thailand and Indonesia
in the Andaman and Nicobar Islands (Schwartzberg, et al. 2021).

Moreover, to being the largest among the developing countries, India is one of the few count-
ries that has had stable democratic governments since its independence (Sengupta, 2009: 147).
The defining features of India are its diversity in terms of religion, caste, language and culture. It
has twenty-eight states, seven union territories, 22 national languages, 1162 other languages and
dialects, and almost all religions of the world have adherents in the country (Sengupta, 2009:1).
However, according to the Jammu and Kashmir Reorganization Act 2019, it is the first time that
a state (Jammu and Kashmir) has been transformed into two Union Territories against protests of
Kashmir (J&K and Ladakh). Hence, as of January 26, 2020, the total number of the states in India
are 28 and the total union territories are 8 (Arora, 2020) (Picture 1).
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Figure 1: Map of India’s state and union territories, Source- https://www.mapsofindia.com/

India is important not only for its diversity mentioned above, but also because it is a classic
example of a multicultural, multi-religious state that follows a policy of multilingualism (Sengup-
ta, 2009:1). India adopted a form of federal government after independence to provide a certain
degree of autonomy to the states to formulate their own laws and policies to help different langu-
age groups preserve and develop their language and culture. In the Federal structure of India, the
sub-national units -the states that make up the Union of India- are formed mainly on a linguistic
basis.

According to the most recent census in 2011, India's population is 1.2 billion; with 966 million
Hindus that make up 79.8% or about 80% of the total population, while 172 million Muslims make
up 14.23 % of the total population (Ashesh and Thiruvengadam, 2017:2). This number therefore
makes India the country with the third largest Muslim population in the world. Besides, Indian
Muslim populations has different other categories like Sunnis, Shias, Bohras, Ismailis, Ahmadiyyas
etc.

On the other hand, India has one of the earliest existing social stratum systems termed as
“caste system” in the world. The Hindu Caste System, consists of four main categories: “Brahmins”
(Mainly priests- who deal with the education and training of their religion), “Kshatriyas” (Senior
soldiers and administrators), "Vaishyas” (Merchants and agriculturalists) and “Shudras” (Workers,
peasants and servants) (Picture 2). Apart from these four main categories, there are "Achhoots”,
also termed as "Dalits (untouchables)” who are not included in this caste categories (Picture 2).
Other numerically significant religious minorities in India are “Christians” (27.8 million), "Sikhs”

WY A NAGEN G CONORMEIFNORG VR N


https://www.mapsofindia.com/

5 GAV WORKINGC REPORT

(20.8 million), “Buddhists” (9.25 million), "Jains” (4.4 million), and "Parsis” (57.264) (Ashesh and
Thiruvengadam, 2017:2).

Brahma and the origins of caste

Brahmins
priests & teachers

Kshatriyas
warriors & rulers

Vaishyas
farmers, traders &
merchants

Shudras
labourers

Dalits (outcastes)
Street sweepers,
latrine cleaners

Source my EE

Picture 2: Hindu Caste System, Source: What is India's caste system? (2019, June 19). BBC News.

1.2. What is the Citizenship Amendment Act 2019 (CAA)?

The Citizenship Amendment Bill was passed by the Lok Sabha (People’'s Assembly) of India on
9 December 2019. Then, on 12 December 2019, the drafted Bill was signed by the President and
became a law. The Citizenship Amendment Act 2019 (CAA) aims to amend the Citizenship Act of
1955 to quickly grant Indian citizenship to Hindu, Buddhist, Sikh, Christian, Jain and Parsi immig-
rants, excluding undocumented Muslims who allegedly fled persecution from Pakistan, Bangla-
desh and Afghanistan (Sinha, 2019). Besides, the time limitation for the naturalization is stated as
31 December 2014. Therefore, anyone deemed fit by the law but entering the country after this
date will be deported. The amendment also eases the conditions for obtaining Indian citizenship
for immigrants belonging to these six religious’ groups. Thus, citizenship was tied to a religious
criterion for the first time in India (Arpitha, 2020). Also, the Indian government is trying to legiti-
mize this discrimination by claiming that it will helps non-Muslims who face “religious persecuti-
on” in these countries to reside in India, since Muslims are the majority population in these three
neighboring countries (Thirteen OIC Observatory Report On Islamophobia, 2020 :14). It should
be noted here that illegal immigrants can be imprisoned or deported under the “Foreigner's Act
1946" and the "Passport (Entry into India) Act 1920". These two acts empower the central gover-
nment to control the entry, exit and residence of foreigners in India (Singh, 2020). When all these
legal regulations come together, serious problems arise for the Muslims in question.

1.3. How did the criteria for determining citizenship has changed along
with the CAA?

The Citizenship Act 1955 provides 5 conditions for obtaining Indian citizenship. These are:
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a. Citizenship by birth (viz-Birth),

b. Citizenship by origin (descent),

c. Citizenship by registration (registration),

d. Citizenship by naturalization,

e. Citizenship by incorporation of territory (according to the Citizenship Act, 1955).

In accordance with the 1955 Act, a person can apply for citizenship if they meet the specified
conditions. One of the conditions in question is that the person has to resided in India or served
in the central government for the last 12 months, and at least 11 of the last 14 years (Sinha, 2019).
Later, this period was reduced to 6 years. However, the Citizenship Amendment Act 2019 redu-
ced this period to 5 years (Singh, 2020). In other words, for the illegal immigrant class with the
specified religious criteria, the residence period has been reduced from eleven years to five years.
Therefore, with the CAA, there has been a radical break with the basic principles of the Indian
Constitutions’ while namely the understanding that citizenship is open to everyone without disc-
rimination (Kumar, 2020). For this reason, CAA is claimed to be the first law to break the principle
of equality of secular and democratic citizenship rights regardless of religious affiliation in the
country (Koduveri, 2020).

1.4. Other Legislative Change Related to the CAA: NRC and NPR

The CAA is linked to the National Register of Citizens (NRC), which has been driving the situa-
tion even more complicated in the country. NRC, known as the application of proving citizenship
of Indian citizens, was introduced by the Citizenship Amendment Act of 2003. On the other hand,
the National Population Register (NPR), which is seen as the first step of the NRC and is a list of
all citizens and non-citizens residing in India and collecting demographic and biometric data on
them, complies with the provisions of the Citizenship Act (1955). It was prepared for the first time
in 2010. NPR, drafted under the influence of the Citizenship Rules 2003, includes a provision for
“suspicious citizenship”. This means that any “suspicious citizen” may be asked to present docu-
ments to prove their citizenship (Arpitha, 2020).

Here, the controversy is that the identification process for those with “suspicious citizenship” or
“illegal immigrant” status under the pending NPR and NRC is not specific and leaves ample room
for arbitrariness and abuse. Most importantly, they all lead to the targeting of Muslims (Mohanty,
2019). Both the CAA and the NRC are two parts of a chain of practices that exclude Muslims which
are paving the way for the stripping off citizenship of millions of Indian Muslims. People who state
that they are Indian citizens with the NRC are required to prove this. Here, people who cannot
provide the relevant documents may become stateless. Ironically, within the context of the CAA,
even if people belonging to the one of these six religious groups are unable to provide their docu-
ments for the citizenship will have a chance to acquire Indian citizenship, but the same is not the
case for the Muslims (Adil, 2019). In this case, inequality emerges between the six religious’ groups
(counted in the CAA), and the Muslims. A Muslims who fails to provide the documents required by
the NRC will be considered stateless because Muslims are not covered by the CAA, while six other
religious groups people in the same situation are protected by the CAA (“Citizenship Amendment
Bill: India’s New ‘Anti-Muslim’ Law Explained”, 2019). Even in today, a country where 38 % of the
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Indian children under the age of 5 do not have their birth certificates, it seems that millions of the
people will not be able to provide the relevant documents and thus their citizenship conditions
will compromised to be turns out (Changoiwala, 2020).

Prime Minister Narendra Modi's Hindu nationalist Party "Bharatiya Janata Party (BJP)" has long
been against the illegal immigration in India but has made the NRC as a priority in recent years
("Assam NRC: What Next for 1.9 million ‘Stateless’ Indians?”, 2018). But while the protests against
the NRC continued on the one hand, and the other hand, very interestingly, just days before the
publication of the NRC, the Indian Minister of Home Affairs backed down from this decision.
Instead, the Indian government was decided to use the NPR's existing process, which took to
the counts of the foreigners whose are residing in India for the last six months or more (Arpitha,
2020). According to the adjudication, NPR was scheduled to be run from April 1 to September 30,
2020, to decide who is the "suspicious citizen". However, due to the Covid 19, implementation of
NPR and the first phase of the Census 2021 has been postponed indefinitely (Singh, 2020).

In the context of this new law, some crucial questions have had arisen like: "Why the imple-
mentation of the NRC had sparked controversy?” and "Why was the government backtracking
from it?". According to the experts, with the implementation of the NRC, oodles of Muslims will
be deported, and millions will become stateless, especially in the eastern states of India, which
border Bangladesh, on the pretext of lack of paperwork required to prove citizenship. However,
oodles of Indians do not have the necessary birth certificates (of their own or their parents) to
show that they reside in the country in question. That's why thousands of Indians have been held
in internment camps for years without adequate food or medical supplies due to missing docu-
ments.

On the other hand, in the state of Assam?, courts have completed the state's recent paperwork
review to determine who is a citizen or not. This review found that about two million of Assam's
33 million residents (oodles are extremely poor) are being “probably foreigners”. Thus, this group,
which is disproportionately composed of the Muslim population, is seen as “potentially stateless”.
It is unclear whether these people will be able to retain their property, possibilities include gran-
ting them basic rights and work permits, depriving them of rights such as voting. This may lead
to a new migration, which will be heavily towards the neighboring country- Bangladesh ("Assam
NRC: What Next for 1.9 million 'Stateless’ Indians?”, 2018). However, Bangladesh is home to more
than 1.2 million stateless Rohingyas who migrated from the Rakhine state in western Myanmar
and is not in a position to accept any migration from India (Kamruzzaman, 2021).

However, according to the experts, the reasons for the government’s step back from NRC are
the protests against the new law and the exclusion of Bengali Hindus from the citizenship list, as
in the case of Assam. Most notably, this state’s Bengali Hindus are one of the BJP's powerful cons-
tituencies ("Assam NRC: What Next for 1.9 million ‘Stateless’ Indians?”, 2018). Besides, according

3 Assam is one of the most multi-ethnic states in India. Identity and citizenship issues have plagued many people who have lived here for
a long time. Among the inhabitants of Assam, there are Bengali and Assamese-speaking Hindus, as well as different tribes. One-third of
the state’s thirty-two million residents are Muslims, making up the highest number after Kashmir administered by India. Many of them
are descendants of immigrants who settled there under British rule. Illegal immigration from neighboring Bangladesh, which shares a
4,000 km-long border with India, has been a concern for Assam for decades. According to the government's statement in 2016, there are
about twenty million illegal immigrants in India, of which about five million are in Assam (Assam NRC: What next for 1.9 million ‘stateless’
Indians?, 2018 ve Khaitan, 2019).
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to the pilot application data, Dalits (the lowest class of the caste system, even the lowest class
outside of the classification), who are the victims of the caste system, which is the most significant
element of the country's social order, are also exposed to discrimination. Because it has been
disclosed that the majority of the 1.9 million stateless people in Assam are comprised of Dalits as
well as Muslims, this situation leaks out the dark side of this regulation (Unli, 2019).

1.5. Controversial and Unexplained Issues by the CAA

The CAA segregated illegal immigrants according to their root countries except only Afghanis-
tan, Pakistan, and Bangladesh. However, the Statement of Objects and Reasons (SoR) in the Law
provides no specific explanation for the inclusion of Afghanistan, while clarifying millions of undi-
vided Indian citizens who are still living in Pakistan and Bangladesh (Gupta and Maheshwari, 2019;
Sinha, 2019). SoR also states that these countries have held a state religion, which leads to religi-
ous persecution of minority groups. However, some other countries may fulfill this qualification.

For example, two of India's neighboring countries, Sri Lanka (state religion Buddhism) and
Myanmar (which gives priority to Buddhism), have made policy decisions involving various discri-
minations against Tamil Ilams (a linguistic minority group in Sri Lanka) and the Rohingyas (Beech,
Nang, and Simons, 2020; Sivapragasam, 2021). Two other examples of these illegal immigrants
are other religious minorities from Pakistan, Afghanistan, and Bangladesh; for example, Ahmadiy-
ya Muslims in Pakistan (Pakistan considers this group non-Muslim) and atheists who immigrated
illegally from Bangladesh to India because of religious persecution. However, the bill in question
did not explain not covering these minority groups. Therefore, if the purpose of the law is to provi-
de citizenship to immigrants fleeing religious persecution, then it is unsuccessful to describe why
illegal immigrants belonging to other neighboring countries or religious minorities from these
three countries were excluded from the bill (Sinha, 2019).

Another controversy that got most criticism about the law is related to Article 14 of the Indi-
an Constitution. According to the critics, subject law is a clear violation of the 14th article of the
Constitution, which is about to eliminate fundamental discrimination of all Indian Citizens despite
their caste, religion, gender, and place, etc. Besides, Article 14 of the Indian Constitution guaran-
tees not only “equality before the law” but also “protection of the law” (Parry, 2020). Moreover,
Article fifteen prohibits the state from discriminating against any citizen on the basis of religion,
race, caste, gender, or place of birth. Thus, these two articles of the Indian constitution made CAA
more controversial. Because it considered not granting citizenship to Muslim illegal immigrants
from three countries based on their religious criterion which is contradictory with the Indian
Constitution.

1.6. Protests Against CAA

Violent protests erupted in Assam when the CAA presented in the parliament in December
2019. Later, when the bill passed, tensions escalated in the state where five people have died. At
least 27 people were estimated to be killed as protests turned violent in Uttar Pradesh and Kar-
nataka (Vaid, 2020). On the other hand, Shaheen Bagh, a Muslim-majority neighborhood in the
capital, New Delhi, emerged as a remarkable place for protests and represented a micro-example
of nationwide protests. The most striking point in the protests in Shaheen Bagh was the identity
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of the protesters. Hundreds of women and other people, including various religious groups (such
as Muslims, Christians, Sikhs, and Hindus), opposed the new law despite the government's violent
actions.

However, since March 24, 2020, the quarantine period started in India due to the COVID 19
attack, then the protesters were bound to end their street protests (Sharma, 2020). Some critics
accused Prime Minister Narendra Modi's government of using the quarantine period “very cyni-
cally” to maintain “the political agenda on issues related to minority protests and mass murder”,
especially when resistance and protest became virtually impossible (Bisht, 2020).
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Picture 3: Banners used by protesters during the protest against CAA.

1.7. February Riot (2020)

Another horrific event that occurred during the protests against the CAA is the “"February Riot
2020", which has been described as a “genocide (pogrom)” by the Delhi Minorities Commission
(DMCQ), an independent legal body tasked with protecting the rights of religious minorities (Khan
and Chakrabarty, 2021). In the Hindu-Muslim riot that broke out in North Delhi on February 23,
2020, and lasted for several days, 53 people, mostly Muslims, were killed and 250 injured (Bisht,
2020; Khan and Chakrabarty, 2021). About 2,000 people were displaced. According to Khan and
Chakrabarty, 2021 the government and media were quick to brand the violence in question “riot”
and the term continues to be widely used to refer to the events of February 2020. However, con-
sidering the human rights violations experienced during the incidences, it is also possible to use
the term "genocide (pogrom)” to describe what happened in Delhi (Khan and Chakrabarty, 2021).

The results of the report by a fact-finding committee formed by the Delhi Minorities Com-
mission (DMC) show that the violence in February 2020 was organized and systematic (Khan and
Chakrabarty, 2021). Besides, the report mediately stated that the events were deliberately planned,
triggered, and targeted. According to the report, victims had repeatedly stated that the perpetra-
tors did not belong to their settlements, most of them were from outside. It was also noticed that
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anything that would allow the perpetrators to be identified, such as security cameras, was dest-
royed (Khan and Chakrabarty, 2021). Besides, the report disclosed that during the investigation of
the incident, more than one witness stated that even if violence occurred in front of the police
and they were called many times, most of the time they were inactive or did not take any attempt.
In one particular case, it stated that the police patrolling in the area refused to help, saying "there
was no order to action”. This indicates that denial of duty to prevent violence was not a one-time
event or a localized operational failure, but a pattern of deliberate inaction over several days. Mo-
reover, despite testimonies of survivors and documentary evidence of such an impact, the central
government led by the BJP and the Delhi Police, were operating directly under the command of
Home Minister Amit Shah. It had not launched any investigation against any BJP or allied party
leaders accused of inciting the gangs in the aftermath of the violence. On the contrary, the victims
themselves were accused and arrested by the police (Khan and Chakrabarty, 2021).

Picture 4: The picture portrays a firefighter walking through the past damaged shops in a tire market after
being set on fire by a gang in an area affected by the February riot (Menon, 2020).

1.8. Developments After the Protests and the Unlawful Activity Prevention
Act (UAPA) Debate

While demonstrations and public sit-ins had to adjourned ahead of the Covid 19 quarantine,
crackdowns on anti-CAA activists continued (Vaid, 2020). Hence, on April 1, 2020, the police ar-
rested Jamia Millia Islamia (IJMI) university students, Meeran Haider and Safoora Zargar, for their
role in organizing protests against CAA (Bisht, 2020). Then, in September 2020, the situation in
India flared up again with the arrest of Delhi student activist Umar Khalid and seven of his peers
(Buchholz, 2020). They were charged under the Unlawful Activities (Prevention) Act (UAPA) for
alleged conspiracy to incite communal violence in Delhi. In particular, targeting of Muslim names
and their arrest under the counter-terrorism precaution with the context of UAPA had been con-
demned by various non-governmental organizations, writers, academics, and lawyers in India.
They called these arrests the "endless witch hunt” (Bisht, 2020). Thus, although UAPA was enacted
as a counter-terrorism measure in 1967, it gained notoriety when it had been used as a legal basis
for accusations against protesters within the scope of protest actions during the post-CAA period
(Buchholz, 2020). However, the protesters faced smear campaigns, police brutality, and harsh

AR\ O OY A0 Nl a



i GAV WORKINGC REPORT

media judgment that branded them as "anti-national,” and “jihadi” (jihadi) (Khan and Chakrabarty,
2021). This perception was created by the ruling Hindu-nationalist Bharatiya Janata Party (BJP),
which led one of the most socially intense election campaigns in Delhi ahead of the regional
elections.

1.9. Reactions of Various International Organizations to CAA

The current treatment of Indian minorities, especially the marginalization and stigmatization of
the Muslim community, has also drawn the attention of international organizations. For example,
Human Rights Watch (HRW) described India's new citizenship law as discriminatory in a report
dated April 9, 2020 (HRW, 2020). Meenakshi Ganguly, HRW's director for South Asia, commented
in a statement on the CAA that "government policies have opened the door to police inaction
and gang attacks that have aroused fear among Muslims and other minority communities across
the country”. The report was based on more than 100 interviews with victims of abuse and their
families, as well as legal experts, academics, activists, and police officials from the states of Delhi,
Assam, and Uttar Pradesh (Niazi, 2020).

On the other hand, in April 2020, a detailed report by the US Commission on International Reli-
gious Freedom (USCIRF) categorized India, along with Saudi Arabia and North Korea, as a country
of particular concern (Khan and Chakrabarty, 2021). “India had seen a sharp decline in 2019,”
the report said. Besides, the report found that the National Government used its strengthened
parliamentary majority to formulate nation-level policies that violate religious freedom in India,
especially for Muslims. The report highlighted how “the CAA combined with the NRC can lead to
the 'statelessness, deportation and prolonged detention’ of Muslims. However, the Indian gover-
nment rejected the report and accused USCIRF of “misrepresentation” (Khan and Chakrabarty,
2021). Besides, the Holocaust Watch Organization, a global movement to prevent genocide, put
India on its alert list and stated that India is in the fifth stage according to a ten-stage list leading
to genocide (Genocide Watch Report, 2020).

According to the 2021 Freedom House Report, India, the world's most populous democracy,
fell from Free to Partially Free in the Freedom in the World rankings in 2021 (Repucci and Slipowitz,
2021). The report noted that Prime Minister Narendra Modi's government and its state-level allies
continued to pressurize critics throughout the year. Also, the report states that the ruling Hindu
nationalist movement encourages the scapegoating of Muslims who are disproportionately bla-
med for the spread of the COVID 19 viruses and facing unlawful attacks by the Hindu right wings
(Ayyub, 2021). Rather than serving as a champion of democratic practice and a counterweight to
the authoritarian influence of countries like China, the report highlights that Modi and his party are
tragically driving India towards authoritarianism. It was also noted that there was concern about
India’s fall from the top rank of free nations which could have a particularly detrimental effect on
global democratic standards (Repucci and Slipowitz, 2021). It was also noted that in December
2020, India’'s most populous state, Uttar Pradesh, was concerned about the passing of a law ban-
ning forced conversion through interfaith marriage and the arrest of numerous Muslim men for
allegedly forcing Hindu women to convert to Islam (Repucci and Slipowitz, 2021).

1.10. As an Ideology Hindutva or Hindu Nationalism Debate
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India is a state that has been known for its multiculturalism throughout its history. According
to the historians, India has managed to keep alive a set of religions, languages, ethnicities and
cultures that have taken root in the country for more than fifty centuries. However, at the end of
the 20" decennium the question about "Who is an Indian?” became a controversial topic in Indian
society. Accordingly, at the beginning of the 21st century, out of it, Modern Hindu nationalists
are trying to create a politicized Hindu nation with 80 percent of the Hindu population while exc-
luding the Muslims and the Christians of India (Walsh, 2006: XVIII). When the Modi regime coming
to the power, India’'s multi-identity and multi-cultural character was deeply shaken as it tried to
build a national identity based on Hindu supremacy. This atmosphere necessitated the discus-
sion of Hinduism and Hindutva, and the relationship between them (if any). The question of the
relationship between Hinduism as a religion and Hindutva as a political ideology has been on the
agenda since the rise of the BJP on the Indian political scene from 1990 and its recent successes
in the Indian national elections in 2014 and 2019 (Sharma, 2020). Hinduism is the name given to
the oldest and most established religion in the Indian subcontinent. On the other hand, Hindutva
is the common name of the ideology of the Hindu far-right groups that represented by the Hindu
Nationalist political party “BJP".

One of the most fundamental distinctions between "Hinduism” and "Hindutva” is that the
former is perceived as tolerant, plural, eclectic and all-encompassing, while the latter is portrayed
as a distorted and perverted manifestation of Hinduism. On the other hand, according to Kumar
(2017), since tolerance is accepted as an innate quality of Hinduism and tolerance is essential for
Hindu civilization, it emerges as a result that any existing conflict or disagreement must come
from outside. As will be demonstrated below, this constitutes the fundamental dynamics of one
of the most fundamental factors in the marginalization of members of nhon-Hindu religious com-
munities in the country.

Hindutva, which is the ideological basis of a cultural organization RSS and its political branch
BJP, is an important dynamic in Indian political life as it shapes the policies of the government
and its attitude towards citizenship (Aatish, 2020). Hindutva- is the view that feeds Hindu nationa-
lism in general (Pirbhai, 2020). Its historical origins date back to the 20th century. The founder of
Hindu nationalism, Vinayak Damodar Savarkar, built the foundations of this idea in the early 20th
century (Aatish, 2020). The beginning of this view is based on the tension between two different
perspectives of looking at the same place as the modern country (India) or the holy land (Bharat).
So, according to this discussion, while “India” represents a historical land; “Bharat” represents a
mythical character of Hindus. While India points to an inclusive and embracing idea; Bharat, on
the other hand, refers to an ancestral, emotional, exclusionary idea (Aatish, 2020).

Savarkar, a hero of the Hindu right-wing these days, and intellectually responsible for the "as-
sassination of Gandhi” in 1948, wrote a book named "Hindutva: Who is a Hindu?" in 1923. He
described who a Hindu is in his book like “Being a Hindu means a person who sees this land as
his homeland from the Indus River to the sea, but also as his Holy Land” (Walsh, 2006:187; Aatish,
2020). In Savarkar's view, the Hindu was the supreme Indian citizen. Everyone else (especially
Muslims and Christians) are parasites or people who came as a result of foreign occupation.
Besides that, according to Savarkar, the Hindus were not only a religious community, but also a
historical, ethnic, linguistic and political group — in total a nation (Aatish, 2020).

ALY RPN PO Y A0 14 W a



13 GAV WORKINGC REPORT

Most importantly, this Hindu nation’s relations with non-Hindus in South Asia are most ex-
tensively shaped not by the Brahmanic* thought, but by the Orientalism and the fascism (Pirbhai,
2020). This idea firstly essentializes Muslims as a foreign nation of invaders. Secondly, it provides a
template for dealing with such enemies inside. Also, even after the atrocities of World War I, Sa-
varkar wrote in his Hindu book Rashtra Darshan (1949) that "Nazism has undeniably proved to be
the savior of Germany". He often drew parallels between Germans and Hindus, between German
Jews and Indian Muslims. However, he did not openly want the destruction of the latter, inste-
ad embracing their religious assimilation and fell short as ghettoization was a necessity (Pirbhai,
2020; Sarkar, 2020).

In this sense, according to Pirbhai (2020), Savarkar was no different from Octavian Hume, the
founder of the Indian National Congress, and those who proposed a liberal Indian nation. Also, all
Indian nationalist ideologues have somehow dismissed the ethnic and linguistic diversity of South
Asia. He also stressed that only religious diversity could not be so arrogantly avoided in the con-
text of British colonialism, which essentialized religious community as the main marker of identity.
The BJP has long operated as a part of broader Hindu nationalist groups, including a number of
pandit-led parties and associations.

They trace a direct line between the westernized elite (and the Muslims of India). Therefore,
in India, especially in the eyes of Hindu Nationalists, Muslims are outsiders. For this reason, with
the coming to power of the Hindu Nationalist party BJP, the increasing hate crimes and rhetoric
against Muslims is not surprising at all. However, it is a fact that this has left a deep wound in the
image of India, which has consistently maintained democratic government since its indepen-
dence in 1947, embraces diversity and is cited by multicultural advocates as a classic example of
multiculturalism.

1.11. The Rise of Right-wing Populism and India's Transformation from
Multiculturalism to Hindu Nationalism

With the effect of globalization, the rise of populist and nationalist right-wing parties has been
at the forefront in the world recently (Kumar, 2017). The actions and policies followed by populist
parties in other countries of the world are also observed in India. Thus, right-wing nationalism in
India stands out as another example among countries that have similar tendencies with the sele-
ction of the individuals like France's Deniz Le Pen and Austria's Sebastian Kurz, although they have
distinctive differences (Thompson, Itaoui, & Bazian, 2019: 41). Therefore, the adoption of Hindutva
ideology by right-wing nationalism in India and the search for “sociocultural homogenization”
appear as the Indian pillar of the policies of populist and nationalist right parties around the world
(Kumar, 2017). Also, Islamophobia or anti-Islamism is increasingly on the agenda throughout the
world. Muslims and Islam are at the center of most right-wing nationalist movements around the
world. These movements construct Muslims as a demographic, economic, spatial, cultural, poli-
tical, religious or physical threat. Thus, it also mobilizes Islamophobia or anti- Islam. It appears in
India as a part of this general trend in the world.

4 Brahmanism- is a belief system represented by the Brahmans, who are at the top of the caste system and mentioned in the Brahmanas,
which are the interpretation of the Vedas, accepted as the sacred script in India (Tumer, 1992).
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On the other hand, Modi's CAA law also reminds of former US President Trump'’s “Muslim
ban”. In fact, the closeness between these two populist leaders was noted during a state visit of
Modi and Trump to India on February 25, 2020 (Gettleman, Raj, and Yasir, 2020). Also, religious
nationalism, similar to Trump's, gave the BJP an absolute majority in two successive national
elections. According to Sakar (2020), this has made it easier for the BJP to cooperate with or
exert pressure on most government agencies. Thus, the Indian government continued to silence
anti-regime criticism and demonstrations with accusations of terrorism or anti-state insurgency.
Moreover, many activists are subjected to brutal torture that violates basic human rights due to
their criticism (Sakar, 2020). Typically, these accusations apply to Muslims and other minority
groups, as well as academics, writers, artists, public intellectuals, and activists who are not affilia-
ted with this right-wing view and who are members of the Hindu majority. What is worrying is that
accusations against these groups result in riot charges and other criminal proceedings (Ashesh
and Thiruvengadam, 2017:19).

Like other populist right-wing parties in the world, the BJP regime, which has implemented
a policy of religious polarization in order to stay in power, has experienced one of the biggest
violence events of the last forty years in the country where the tensions have escalated with
polarization. The party lost the parliamentary elections in Delhi in February 2020. Disillusioned,
BJP followers provoked social riots in Delhi during the official visit of former US President Donald
Trump (New Delhi Communal Riot Affects India's Global Image, 2020). More than fifty people lost
their lives due to the violence that followed, and thus, India’s capital, New Delhi, again witnessed
inter-communal riots in 2020, which it had not seen since the 1980s (Tiwari, 2020). These societal
riots, as stated by former BJP member Sudheendra Kulkarni, “have adversely affected the global
image of India, including Muslim countries” (New Delhi Communal Riot Affects India's Global
Image, 2020).

On the other hand, as Kumar (2017) and Sarkar (2020) emphasized, Islamophobia/anti-Isla-
mism and narrow exclusionary nationalism based on populist discourses continue to exist steadily
in many parts of the world. Also, almost everywhere, the weakness of the opposition parties and
their failure to create a counter-rhetoric and vision capable of powerfully stimulating the imagi-
nation and emotions of the people accompany it (Sarkar, 2020). Besides, it draws attention that
the opposition parties do not have an adequate organizational device to reach the messages of
peace, social justice and democracy to the public. Also, according to Sarkar (2020), the failure of
“existing socialist states” to produce a credible democratic alternative leaves the global stage lar-
gely to empowering right-wing initiatives. So, in the process, people's real material needs are left
unaddressed and their frustrations are skillfully turned into imaginary enemies who are even more
vulnerable than they are. The increasing violence against Muslims in India and the supportive po-
licies of the BJP government are examples of this.

Until recently, many scholars assumed that nationalism would decline and religious dominan-
ce would weaken. However, both of these assumptions have been severely refuted by develop-
ments in India over the past few years. Moreover, serious steps are taken to falsify this assumed
tendency. The Hindu nationalist project seeks to reshape the education system and curriculum to
“other” the Muslims. Besides, attempts have been made to reinterpret history to try to equate the
decline of Hindu society with the arrival of Islam in India (Kumar, 2017).
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1.12. Islamophobia/Anti-Islamism and India

Definition of Islamophobia, or to some anti-Islamism or hostility against Islam is a very cont-
roversial term. Although the term was first used in the 1990s, discussions regarding the appropri-
ate definition of it are still continuing. However, a formal research on Islamophobia was initiated
in November 1997 by the then British interior minister, Jack Straw, with the report entitled, Runn-
ymede Report 1997, Islamophobia: A Challenge for All of Us (Kalin, 2011:8).

The subject report defined Islamophobia as “a fear, hatred, and hostility towards Islam and
Muslims, a series of masked views that imply and ascribe negative and derogatory prejudices and
beliefs to Muslims”. Besides, it also addressed that Islamophobia is based on “a viewpoint or a
worldview that includes an insubstantial fear and aversion to the Muslims which resulting to exc-
lusion and discrimination in practices”. This extensively defined term islamophobia now affects
oodles issues, from politics and immigration to the education system (Kalin, 2011:8).

Islamophobia/Anti-Islamism could happen in various dimensions. Sometimes as racism, so-
metimes as xenophobia, and sometimes with a different mask, it can take different forms in dif-
ferent societies. But here, what needs to be taken into consideration is the issue of "othering” an
individual or a group regarding their belief, appearance, color, race, and identity. Along with the
technological development in the global arena, discrimination and hate crimes against Muslims
in the education, employment, housing, and health sectors are increasing in an alarming way.
Another serious concern here is that Islamophobia/Anti-Islamism continues to resonate strongly
in the political arena, eventually leading to the institutionalization of Islamophobia through new
laws and policies. India’s CAA issue that regulated the granting of citizenship by excluding Muslim
immigrants, is the latest legal example of these discussions.

In general literature "9/11 attack” is recognised with playing a significant role in the rise of
Islamophobia/anti-Islamic incidents; but its origins date back to earlier. Besides, recent develop-
ments showed that Islamophobia/anti-Islamism has moved beyond a Western issue and gained
a global dimension. The most important reasons for this are the rising of right-wing populism
throughout the world in recent years, migration, economic crises, the use of hatred as a political
weapon, and globally marginalization against Muslims.

The origin of the marginalization and stigma towards Muslims, which has increased in re-
cent years through India dates back to the British Colonial period. With the second constitutional
amendment in India in 1976, the concepts of “secularism” and “socialism” were added to the Indi-
an constitution (National Portal of India). Thus, an Indian state with many religions, languages, and
cultures has emerged. But Hindu Nationalist groups have always opposed this system. This is the
background of the deathful conflicts that arose from time to time between Hindus and Muslims
in that region. However, with the landslide victory of the Hindu Nationalist Party (BJP) in 2014,
the anti-Muslim sentiments increased drastically. Anti-Muslim or anti-Islamism in India occurs
through different kinds of discriminations and stigmatization processes to the Muslims which ma-
inly spread through the politicians' rhetorics and the media discourses. According to Thompson,
ltaoui, and Bazian (2019:36-37), in India, Muslims have been exposing to structural Islamophobia
in accessing political, legal, educational, and working areas.

1.13. BJP's Efforts to Increase Islamophobia/Anti-Islamism in India
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When BJP started its journey as a ruling party, there has been a significant increase noticed
in hate crimes against Muslims in India. This situation has emerged as a result of the exercises
initiated by the BJP to marginalize Muslims. These practices are as follows: “Love Jihad”, “An-
ti-Conversion Laws”, and “Ghar Wapsi (Returning to the old home)". Besides, the “Love jihad”,
the "Anti-Conversion Laws” and the "Ghar Wapsi” campaign not only increased hostility but also
resulted in structural discrimination among Muslims in their daily lives and led to social tensions
(Thompson, Itaoui, & Bazian, 2019: 11). For the significance of the subject, it is foremost to include
the contents of these applications here that create such serious structural complicacies.

1.13.1. Love Jihad

The “Love Jihad” propaganda is based on the claim that “Jihad” in India is being perused by
Muslim men tricking Hindu women into marriage to convert them to Islam (Rao, 2011). Propo-
nents of the “Love Jihad" claim that young Muslim men, called "Romeos of Love Jihad”, fight by
capturing the hearts of “innocent” Hindu women (Thompson, Itaoui, and Bazian, 2019: 18). Ri-
ght-wing nationalists in particular are constructing the “Love Jihad" as a strategy used by Muslim
fundamentalists to increase population in a so-called demographic battle to outnumber Hindus.

While the practice of love jihad focuses its anger on Muslims, it derives its legitimacy from
the "victim” Hindu woman. According to Hindu far-right groups, Hindu men have often been re-
garded as the special protectors of Hindu women and maintaining the “dignity” of Hindu women
is defined as their sole privilege. Thus, attributions by Hindu men as “our women®, which Hindu
women have never claimed to be and regarding this all kinds of violence motivated by the name
of protection of Hindu women are justified (Thompson, Itaoui, and Bazian, 2019: 90).

According to Amnesty International India and Indian Hate Crimes Watch reports, acts of vio-
lence targeting inter-religious relations in India had increased sharply since 2014, the same year
BJP was elected as the ruling party (Malji, 2020:18). However, much of these data are likely to
remain incomplete, as marital and relationship incompatibility has been considered to be private
life issues and in this context acts of violence are not documented. However, since 2013, a large
number of data indicated that the gangs of the BJP, the RSS, and the World Hindu Council (Vishva
Hindu Parishad, VHP) are directly interfering with Hindu-Muslim marriages. The subject reports
revealed that the growing number of violence targeting interfaith couples between 2013 to 2018
was mostly directed against Hindu-Muslim couples, where Muslims were being the victims of the
attacks in 76% of cases (Malji, 2020:17-18). Although inter-caste and inter-religious marriages
have long been subject to violence and so-called "honor” killings in this region but the growing
public participation of the surrounding community in violence represents an alarming change
here (Malji, 2020:17-18).

1.13.2. Anti - Conversion Laws

As well as Madhya Pradesh and Himachal Pradesh, India has passed anti-conversion laws in
almost ten different states where other states are Odisha, Chhattisgarh, Arunachal Pradesh, Tamil
Nadu, Gujarat, Rajasthan, Jharkhand, and Uttarakhand (Vishwanath, 2021). Critics claimed that
with these laws, the Muslims and the Christians have been targeted unfairly in India, which forbid
conversions based on enforcement, appeal, bribery, or dishonesty. Even in some states, converts
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are obligate to register with local government officials at least one month before the incident
(USCIRF Annual Report, 2018: 165). According to the USCIRF's Annual Report 2018 (165), religious
minority leaders and advocates were subject to terrorization and detention due to these legisla-
tive changes during 2017 in India. The subject report also emphasized that in June of the same
year, India saw the arrest of a Catholic nun and four other minority women, who were accused
of provoking conversion. Besides, in April 2017, three Christians were arrested in the Khandwa
region for allegedly converting people. Also, in July 2017, Sultan Masih, a priest at the Temple of
God Church in Punjab, was publicly killed on an accusation of aiding in the conversions. In this
context, the Christian communities of India had arranged protests. These examples are quite re-
markable in terms of understanding how far the practices called “Love Jihad” have gone and the
severity of the anti-Muslim atmosphere in the country. The last point to be underlined here is the
term “force conversion” which Hindu far-right groups use as per wish. Such as the situation con-
ceptualized under the “love jihad" is reversed regarding the Muslims or the Christians’ conversion
cases. In particular, when a Hindu man marries a Muslim woman, they did not count this act as
"force conversion” or “love Jihad” instead of glorifying it simply as ‘love’ or “romance” (Thompson,
ltaoui, & Bazian, 2019: 92).

1.13.3. Ghar Wapsi (Back to home) Campaign

Ghar Wapsi can be defined as the campaign that insisted non- Hindu Indians back to their ori-
gins, starting point, place of birth, or home. Itis a practice that was brought to light by some Hindu
nationalist groups to convert non-Hindus to Hindu religions or Hinduism (sometimes by force and
pressure) which they called “back to home” or Ghar Warpsi (USCIRF Annual Report, 2018: 165).
Ghar Wapsi, which became a widespread campaign at the end of 2014, is related to a primitive
concept of Hindu identity in Hinduism that considered everyone to be “Hindu” in origin. In this
regard, Hindu far-right groups claimed that Muslims of the Mughal Empire invaded India, enslaved
its peoples, and forced a significant portion of the population to convert to Islam. With this claim,
they tried to legitimize the Ghar Wapsi campaigns that ultra-Hindu nationalists are patronizing to
return Indian Muslims (and members of religions other than Hinduism) to their “original religion”
or "Hinduism” (Thompson, Itaoui, and Bazian, 2019: 18). Thus, Ghar Wapsi campaigns have aliena-
ted Islam and Christianity and escalate the “othering” of Muslims and Christians in Indian society.

1.14. Other Factors in the Rise of Islamophobia/Anti-Islamism and Hate
Crime in India

IndiaSpend, a non-profit data journalism initiative, has shown that more than 100 people were
killed and 691 were injured in a total of 281 hate crime incidents between 2009 and 2019, and 73
percent of the victims of these hate crimes were Muslims and other minority communities (Basu,
2019). The data reveals a sharp increase in the number of incidents after 2014, the year the current
BJP government came to power. Fifty percent of the attacks were on the pretext of protecting
cows, and the other half were about interfaith marriages and alleged conversions. In addition to
the above-mentioned propaganda and practices such as “Love Jihad", “Anti-conversion laws” and
"Ghar Wapsi (Back to home)”, the following practices and steps were also effective in the escalati-
on of Islamophobia/anti-Islamism in India: “Banning the Triple Talag”, “Holy Cow", “Cow Slaughter
Laws and Enforcer Groups”, “Change of the Autonomous Status of Jammu and Kashmir” and
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“Babri Mosque Verdict”.

1.14.1. The Triple Talag Ban Judgement and Controversies on it

Triple talaq is a practice in which a Muslim man can divorce his wife by simply saying the
word “talaq” three times which is common among the Muslim community of India, the majority
of whom follow the Hanafi school of Islamic law. Like the “Love Jihad”, the triple talaq is said to
be another anti-Muslim tool of the Hindu far-right groups (Thompson, Itaoui, & Bazian, 2019:
20). The Supreme Court of India outlawed triple talag or instant divorce in August 2017, allegedly
unconstitutional. Then, in July 2019, Prime Minister Modi’'s government managed to accumulate
sufficient support in the upper house of Parliament (Rajya Sabha) to pass the controversial Muslim
Women (Protection of Marriage Rights) Bill (Krishnan, 2019).

The controversy around this practice has been highly politicized. Some liberal groups also
find the legislation discriminatory. Kavita Krishnan of All India Progressive Women's Association
criticized the law by questioning that "Why should only Muslim men be punished for leaving their
wives? Why aren't Hindu men punished too? (Krishnan, 2019)". Many Muslim politicians and some
opposition parties also condemned the law. Critics of the law argued that there is concern that
the three-year prison sentence for instant divorcees could be misused to target Muslims. Others
reacted that "BJP is interfering in the internal affairs of Muslims and the Law is demonizing Muslim
men” (Krishnan, 2019). Congress party official Ghulam Nabi Azad, on the other hand, argues that
Hindu nationalists want to intervene in Islam and its practices in order to homogenize India (Kris-
hnan, 2019). Flavia Agnes, a well-known Indian women's rights lawyer, stated that the discussion
was purely political (Agnes, 2017 and Khalid, 2017).

1.14.2. Holy Cow, Cow Slaughter Laws, and Vigilante Groups debate

Another trigger point that escalated the hate crimes against Muslims with the Modi regime is
the cattle trade or beef consumption issue. In this regard, the mob lynching of poor Muslims took
place in the country that created some debate throughout the world. Besides, in several cases
instead of law enforcement groups, Hindu far-right vigilantes showed the dare to punish the Mus-
lims in the context of cow protection laws. Also, they have been fining and torturing poor Muslims
by the accusation of consuming beef or carrying cattle on the streets. According to some critics,
the aggressive actions of cattle politics mainly affected marginalized groups such as Dalits (the
untouchables of the caste category) and Muslims.

The slaughtering of cows is prohibited as per article 48 of the Indian constitution. Regarding
this article, in India, almost 21 of the 29 states have various forms of cow slaughtering prohibiti-
ons, with prison sentences between six months to 14 years. The Supreme Court has upheld the
constitutionality of cow slaughtering laws since 2005. However, in 2017, some state governments
urged modification of the law to increase the penalty for slaughtering cows. While cow slaughte-
ring bans have a long history in India, “cow protection” lynching gangs are the recent phenomena
that killed at least ten people in 2017. However, these gangs enforce the law illegally (often with
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impunity) by publicly beating or killing people accused of slaughtering cows. They also harassed
and intimidated individuals engaged in the dairy industry who had no direct affiliation with cow
slaughtering (USCIRF Annual Report, 2018: 165). According to the report of Human Rights Watch
(HRW), approximately 300 people were injured in more than 100 attacks organized by “cow pro-
tection” lynching gangs between May 2015 to December 2018 (Marlow, 2019). Very interestingly,
while many innocent people were killed in the name of cow slaughtering or cattle smuggling,
on the other side, India earned the fifth position in the World Beef Rating 2019 (Workman, 2021).

1.14.3. Changing of Autonomous Status of Jammu and Kashmir

The concern stemming from the CAA is considered only part of a longer history of controversy
triggered by BJP policies regarding religion. Since India’'s independence from Britain in 1947, the
Muslim-majority region of Jammu Kashmir has been an autonomous state capable of enacting its
own laws. The Modi government, which promised to abolish the special status of Jammu Kashmir
in its speeches during the election campaign, ended the privileged position of Jammu Kashmir
with its decision in August 2019 (Tasci, 2019). The unilateral decision to suspend special status
caused protests and mass arrests in the region. The special status also included the citizenship law
that did not allow foreigners to settle in the region and acquire property (Tascl, 2019). So, BJP’s
policy on both Kashmir and citizenship issue can be part of a broader political project.

1.14.4. Babri Mosque Verdict

Another issue that caused the tension between Hindus and Muslims in hick is the Indian Sup-
reme Court decision in November 2019 regarding the Babri Mosque, which had built during the
Mughal Empire despite all the objections of the Muslims. The Supreme Court gave the verdict
against Muslims and said that the land should be handover to the Hindus to build the Ram Temple.
However, the Court also decided to grant the Sunni Foundation Board five acres of land to form
a new mosque.

Here, the point that should be focused on is the location of the Babri Mosque in Ayodhya, whi-
ch has been a matter of debate between Hindus and Muslims for many years in previous (Oduz,
2019). Such as Hindu nationalists made their first blitz against the Babri Mosque in 1949. However,
that plan has been nourishing since the 1920s, when the RSS, the primary carrier of Hindu nati-
onalism, was founded. In addition, the VHP, the other leading organization of Hindu nationalism,
launched a major campaign in the 1980s for the demolition of the Babri Mosque. Hindu far-right
groups illegally demolished the Babri Mosque that led to immense turmoil across the country in
1992. In this context, two thousand people were lost their lives and acts of violence spread throu-
gh the neighboring countries (Tasgl, 2019). The aforementioned cases indicate that the decisions
regarding Babri Mosque taken today have a historical background and reveal that Islamophobia/
anti-Islamism in India did not emerge overnight.

1.15. Hate Speech, Fake News and Media Against Muslims in India

With the controversial Citizenship Amendment Act (CAA) and BJP’s maneuvering of anti-Mus-
lim rhetoric in the direction of political interests during the February 2020 local election process,
incidents of ethnic violence in various forms have emerged in large regions of northern India. In
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addition, fake news about Muslim aggression in the media also affected social relations. Minority
groups like Muslims and Christians are segregated and marginalized as the national government
under BJP has the ideology of Hindu Rashtra or Hindu Nation for India. The media plays the most
important role in the anti-Muslim or anti-Islam discourses reproduced over and over by BJP. Many
tools are used in this area, from cinema to social media. The anti-Muslim sentiment fostered by
the media is a global phenomenon and India is an example of this. In the context of the most re-
cent developments, it is seen in India as well as in many countries that the Covid-19 epidemic is
used to feed anti-Muslim sentiment. According to the Islamophobia Report 2020 published by the
Organization of Islamic Cooperation (OIC), in the context of ongoing Covid 19 situation, Muslim
minorities were accused of spreading COVID-19 due to the disinformation campaign and “fake
news” especially on social media and hate speech in some countries has increased significantly
in the process (Thirteen OIC Observatory Report On Islamophobia, 2020:04). According to the
report, at the time of the devastating repercussions of COVID-19 around the world, anti-Muslim
groups in some countries are taking advantage of the crisis to fuel hatred towards Muslims. A large
number of Muslims have been attacked on social media over allegations that Muslims continue
to go to mosques to pray. In India, for example, when COVID-19 cases were reported at a Tabli-
ghi Community event, Islamophobic/anti-Islamic sentiments in the country were clearly revealed
with the hashtags #Coronadihad (Figure 1) and #BioJihad (Figure 2) trending on Twitter. Thus,
fake stories accusing Muslims of spreading the virus in the country began to get viral on social
media and Muslims were shown as a threat to the nation (Thirteen OIC Observatory Report On
Islamophobia, 2020:04).
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Figure 1: A cartoon blaming Tablighi Jamaat for the spread of COVID 19. (Source: Twitter)
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Figure 2: Various forms of so-called Muslim Jihadists are illustrated in a caricature, while Hindu secula-
rists are blamed for ignoring them, (Source: twitter).

2. SECTION II: ANALYSIS OF CITIZENSHIP AMENDMENT ACT (CAA)
IN INDIA IN THE CONTEXT OF INTERNATIONAL LAW

2.1. CAA and International Law

Citizenship is described as “political and legal bond between a person and a state” (GUngér,
2018, p. 1). This definition, which can be found in all Citizenship Law textbooks, indeed includes
the effort to legitimize a process that is full of exclusion practices by positive law. In this context,
citizenship laws constitute the legal and official framework of these practices while citizenship
is “defining a new and politically constructed identity and determining who is inside and who is
outside as a member of a national community” (Gulalp, 2015, p. 13). The first chapter of this report
discussed the political and ideological dimension of the citizenship issue in India. Here, the sub-
ject will be covered in the legal context.

2.1.1. Citizenship Law in India

There are two types for acquisition of citizenship in citizenship law. The first is by birth and the
second is after birth. Citizenship by birth is based on the “birth” and thus, it is possible to grant
citizenship on the basis of descent (jus sanguinis) or the place of birth (jus soli) (Aybay, Ozbek, &
Percin, 2019, p. 93). Some states, however, could accept both of them and carry out a mixed ba-
sis. Citizenship after birth, on the other hand, is the citizenship acquired by the person after birth
or for a reason other than birth (Vahit, 2016, p. 33).

The most basic regulation regarding citizenship in India was made in the second part of the
1950 Constitution. Citizenship has been important for every state as one of the most basic na-
tion-building tools of nation-states. However, the fact that India includes the citizenship issue,
which concerns civil law on one side and international law on the other, in the second part of
its Constitution reveals that the citizenship issue is more sensitive for India. It is possible to say
that the colonial past, the formation of new states and ethnic and religious differences made the
citizenship issue more fragile for India and led to its regulation in the Constitution itself. In addi-
tion, the Indian constitution insists on the principle and condition of single citizenship, and tries
to reaffirm national unity and integrity in this way. Since the state has a federal structure, it was
considered beneficial to state this principle in the constitution in order to avoid any hesitation
(Abadan, 1951, p. 233).

Article 5 of the Constitution is as follows: “every person who has his domicile in the territory
of India and—

(@) who was born in the territory of India; or
(b) either of whose parents was born in the territory of India; or

(c) who has been ordinarily resident in the territory of India for not less than five years imme-
diately preceding such commencement,

shall be a citizen of India.” (The Constitution of India, 1950, Art. 5)
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Clause "a" of article 5 refers to the basis of territory (jus soli), while clause "b" refers to jus san-
guinis (by right of blood). Accordingly, it is seen that the basic principle in Indian citizenship law
is "jus soli". However, other criteria show that this is not only based on jus soli, but it is possible to
acquire citizenship through descent and residence. However, the latter is in the complementary
position (Ashesh & Thiruvengadam, 2017, p. 6).

The Indian Citizenship Law was enacted in 1955. The Nationality Act mainly regulates the
acquisition and loss of citizenship and overseas citizenship. As in many countries, there have been
changes in the citizenship law in India over time. It is seen that there has been a transition from
jus soli, which is the basic principle in obtaining Indian citizenship, to jus sanguinis, with many
changes made in the Indian Citizenship Law over time (Ashesh & Thiruvengadam, 2017, p. 8). The
most recent example of this is the 2019 CAA.

The Citizenship Act of 1955 established five ways to acquire citizenship; by birth, by descent,
by registration, by naturalisation, and by incorporation of territory.

2.1.2. Evaluation of CAA and NRC in terms of International Law
2.1.2.1. International Law and Citizenship

Citizenship law is essentially the subject of domestic law regulations. However, the regulations
in the field of citizenship are not completely free. Namely, citizenship, which is essentially the sub-
ject of domestic jurisdiction, is not an area completely independent of international law (Aybay et
al., 2019, p. 13-14). At this point, first of all, to look at the international sources of citizenship law
is significant in terms of revealing the limitations of the states in this field.

The sources of international law are basically divided into two as primary sources and auxiliary
sources. Fundamental sources are those that create binding rules. Subsidary sources are resour-
ces that help us understand and interpret binding rules, but give rise to non-binding rules (Acer &
Kaya, 2019, p. 52). According to paragraph 1 of Article 38 of the Statute of the International Court
of Justice, “international conventions, international custom, and general principles of law” are the
main binding sources of international law (Shaw, 2018, p. 50). Subsidiary sources cover judicial
decisions and doctrine.

While evaluating the citizenship law of any country in terms of international law, the exami-
nation is made on the basis of the general framework above. Provisions regarding citizenship in
international law can be found in international conventions, customary international law, court
decisions and international human rights regime (Batir, 2018, p. 22).

International conventions on citizenship law are the main international sources in this field.
However, international agreements in principle only create rights and obligations for their parties,
SO a hon-signatory cannot be bound by any international treaty. At this point, it comes to mind
that a state that is not a party to any international treaty regarding citizenship law has the discreti-
on to regulate its citizenship law as it wishes within its own domestic law. However, under certain
conditions in international law, there are cases where some agreements have an impact on third
parties who are not parties. However, there is no such agreement in terms of citizenship law. In
addition, the jus cogens of international law bind all states and do not allow exceptions. Moreover,
an agreement that conflicts with an existing jus cogens is also considered as void. It is generally
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accepted that laws prohibiting slavery, genocide, piracy or illegal use of force are jus cogens (Law,
2015, p. 351). There is no jus cogens in the field of citizenship law. In addition, considering that
international law is quite limited in terms of sanctions, unlike domestic law, the arbitrariness of
states while creating their citizenship laws will never be completely prevented. The most recent
example of this is the CAA and NRC, as discussed in this article.

2.1.2.2. Analysis of CAA and NRC in the Context of International Law

The international dimension of citizenship is related to the directive principles of citizenship
(GUngdr, 2018, p. 21). The directive principles of citizenship law were recorded in the recommen-
dation of the 1895 Cambridge meeting of the Institute of the Law of Nations. These are three
(Tekinalp, 2011, pp. 1-4, 483-497):

1. Everyone should have a nationality
2. Everyone should have only one nationality

3. The person should have the freedom to choose his nationality.

These directive principles of citizenship law aimed to prevent states from acting completely
freely when making regulations in this field. However, these principles do not have a fully binding
provision on the states and are only advisory (Vahit, 2016, pp. 26—-27). These basic principles,
adopted in 1895, have been repeated in international aiming to put them into practice and making
it possible for more states to be binding. In addition, many states act with the motive of realizing
these principles in their citizenship laws.

However, these principles have become questionable with global developments. Gulin Gun-
gor calls the directive principles as “classical principles” since “they are expressed in the European
Citizenship Convention, which is the last general, open to accession and multilateral international
agreement on citizenship law by re-evaluating.” This justified interpretation is once again revealed
by the absence of the principle that everyone should have a single citizenship in the European
Convention on Citizenship. In the context of India, however, the principle that everyone should
have a nationality clearly contradicts the NRC and CAA duo.

According to the 1930 Hague Convention, everyone should have a nationality. Moreover, the
Universal Declaration of Human Rights of 1948 recognizes that everyone has the right to a nati-
onality as a human being: "Everyone has the right to a nationality.” (Article 15/1) (Aybay, 1993, p.
101). Similarly, the European Convention on Nationality once again expressed the sensitivity on
the issue: “a. Everyone has the right to a nationality, b. Statelessness shall be avoided, c. No one
shall be arbitrarily deprived of his or her nationality” (Article 4). The main goal here is to prevent
people from becoming stateless. The state of statelessness creates many problems both for the
person himself and the state in which he lives. A person with a stateless status will not be liable to
the state of the country in which he resides or to any other state, although he may benefit from
the opportunities provided by the society and the state in the country in which he resides. In ad-
dition, the determination of the capacity of the stateless person in terms of determining whether
the legal actions to be taken are valid or not will create a problem. The deportation of a stateless
person is also problematic as no state is required to accept a stateless person. While a person with
a stateless status creates such problems for the country in which he resides, he also encounters
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many difficulties due to this status. A stateless person cannot benefit from the diplomatic prote-
ction of any state and encounters more difficulties than other foreigners in many matters such
as reside, work, etc. The effort to prevent all these difficulties and problems has formed one of
the most basic principles of citizenship law. The most basic source based on this situation is the
1961 UN Convention on the Reduction of Statelessness. India is not a party to this convention.
However, the convention is a basic text that should be consulted in the evaluation of the CAA
and NRC, as it is the most fundamental international source in efforts to reduce statelessness that
may arise at birth or afterwards and to strengthen the legal status of stateless persons. The CAA,
NRC, and NPR are separate parts of a whole and regulations complementing each other. Under
the NRC, a citizen has to prove that their ancestors have lived in India since 1951. In this context, it
is possible that approximately 2 million people become stateless due to the inability to complete
the required documents® (Celik, 2019). This regulation indicates that people who have had many
rights, capacities and obligations under the status of Indian citizens for years lose their citizenship
afterwards. However, with the convention, the forms of the loss of citizenship, which will result in
statelessness, are prohibited (Ozbek Hadimoglu & Teksoy, 2013, p. 213). Article 8 of the UN Con-
vention on the Reduction of Statelessness states that “a contracting state shall not deprive a per-
son of its nationality if such deprivation would render him stateless.” This article clearly referring
to people who will now become stateless because of the NRC system in India reveals that India’s
practice is contrary to certain principles accepted by the international community. However, the
Convention is more striking with its Article 9, which addresses a more sensitive point discussed

in the context of India: "a Contracting State may not deprive any person or group of persons of

their nationality on racial, ethnic, religious or political grounds.” It is possible to evaluate the CAA
and NRC in India together in this scope. There are people who will become stateless because of
the NRC as described above, but those who belong to the six religious groups that fall under the
CAA will be spared by being naturalized again. The people who will stay out of these and enter
the stateless status are Muslims and Hindus at the bottom of the caste system, although it is not
explicitly stated. That is, making certain groups stateless by India for ethnic, religious and political
reasons is a clear violation of Article 9 of the Convention.

Another source that must be looked at within the framework of examining the CAA and NRC
in the context of international law is the 1965 International Convention on the Elimination of All
Forms of Racial Discrimination. Article 5 of the contract is as follows:

5

“In compliance with the fundamental obligations laid down in article 2 of this Con-
vention, States Parties undertake to prohibit and to eliminate racial discrimination in
all its forms and to guarantee the right of everyone, without distinction as to race,
colour, or national or ethnic origin, to equality before the law, notably in the enjoy-
ment of the following rights:

[.]

(d) Other civil rights, in particular:

("Assam NRC: What Next for 1.9 million ‘Stateless’ Indians?”, 2018).
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[.]
(iii) The right to nationality.”

India is one of the earliest signatories of the Convention ("UN Treaty Database: Ratification
Status for India.”). The Convention therefore creates obligations for India. CAA discriminates aga-
inst Muslims by bringing into the agenda the granting of citizenship to immigrants from Pakistan,
Bangladesh and Afghanistan, excluding Muslims, within the framework of religious criteria. States
are free to determine who will be granted citizenship, as required by national jurisdiction. Howe-
ver, as the discussions above show, states are not completely left on their own in this matter. The
Convention on Racial Discrimination is one of these limitations. For these reasons, both the CAA,
which regulates the granting of citizenship to other irreqular immigrants by excluding Muslims,
and the NRC, which paves the way for the statelessness of Muslims and Hindus in the subgroup
of the caste system, violate the Article 5 of the Convention.

While examining citizenship within the scope of discrimination, the European Convention on
Nationality is another source of international law that should be considered as the most contem-
porary text on this subject. One of the most important motives behind the Convention is to “avoid
discrimination in matters relating to nationality” (European Convention on Nationality, 1997). Wit-
hin the scope of the prohibition of discrimination, states “shall not contain distinctions or include
any practice which amount to discrimination on the grounds of sex, religion, race, colour or na-
tional or ethnic origin” (Article 5/1). Since India is not a party to the European Convention on Na-
tionality and has no provisions that have impact on third parties, it is not obligated to implement
the Convention. However, this does not mean ignorance the violation by some states of certain
principles on citizenship that the international community is increasingly accepting.

Another source of international law that will be taken as reference in the examination of ci-
tizenship, apart from contracts, is customary (conventional) law. Like conventions, customary
international law also limits the autonomy of states regarding citizenship to some extent (Batir,
2018, p. 23). Customary law, in principle, has a binding effect on states. However, there is an ex-
ception to this situation. It is accepted that the states that objected to the formation of a rule from
the very beginning, that is, the "persistent objector” states, will not be bound by that rule (Acer &
Kaya, 2019, pp. 54-55). The important customary law principles in the field of citizenship are as
follows; avoiding and reducing statelessness, the prohibition of arbitrary deprivation of citizenship
and the prohibition of discrimination (Batir, 2018, p. 23). As discussed above in the context of the
Conventions, the CAA and NRC appear to be in clear conflict with these common law rules.

Another binding source of international law is the General Principles of Law. Both the general
principles of international law and the other sources of international law, judicial decisions and
doctrine, have not been able to create many resources on this field.

Discussions above have shown how states will be bound by international treaties, conventions
and customary law rules in international law. However, the other dimension of the issue is the
requlations made on how the states will be bound by international law in their domestic law re-
gulations. Clause “c” of Article 51 of the Constitution of India states that the state should endeavor
to promote respect for the obligations of international law and conventions (The Constitution of
India, 1950). However, the other dimension of the issue is the regulations made in the domes-
tic law of states on how they will be bound by international law. Clause “c” of Article 51 of the
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Constitution of India states that the state should “foster respect for international law and treaty
obligations” (The Constitution of India, 1950). Considering the relevant article, it is seen that the
CAA and NRC violate the basic principles of international law and the conventions to which India
is a party, and the Indian state acts in the opposite direction, far from complying with them. Thus,
India itself violates the 51/c provision of the Constitution, as well.

Conclusion

This research has demonstrated that CAA and related legal regulations could be addressed
from different perspectives. In the study, the CAA examined Islamophobia/Anti-Islamism in the
context of Hindu nationalism and hate speech. Then, CAA and NRC were evaluated in the context
of international law and citizenship law.

The first section showed that the CAA is a regulation that cannot be dealt with as a single is-
sue but is linked to other legal legislations and practices performed by radical Hindu nationalist
groups under the state’'s support. Moreover, CAA is not a simple amendment to the Citizenship
Law of 1955. It is the reflection of populism, Hindu nationalism, and Islamophobia/anti-Islamism
that have been on the rise in India along with the Modi regime. The discussion in the first part also
revealed the historical background of these phenomena in India and showed that these practices,
mainly targeted Muslims that have been experienced in the country for the last few years and a
part of the political developments manifested in many countries of the world with the effect of
globalization.

The discussion on the analysis of citizenship regulations in India in the context of internati-
onal law has shown that states have reserved authority to set the boundaries of nationality law;
however, it has boundaries drawn by sources of international law. One of the “classic principles”
of citizenship law, the principle that everyone should have a nationality, appears to have been vi-
olated by India. With CAA and NRC, the Indian ruling party threatening to leave millions of people
stateless. India is not a partner to most of the international conventions on citizenship. Therefore,
India is not bound to those legislations. Thus, regarding the CAA and NRC issue, there has been
no conflict exist for India relating to those legislations. However, since these conventions reflect
the general trend in the international community, it is seen that India contradicts some principles
adopted by the international community. In the context of international conventions, the relevant
article of the 1965 International Convention on the Elimination of All Forms of Racial Discrimina-
tion, of which India is a signatory, is violated by the aforementioned legal regulations. It is seen
that the principles of common law, which is another source used when examining in the context
of international law, regarding citizenship are in contradiction with the regulations made in India.

Based on the discussions in the report, it is possible to answer the question of what awaits India
in the coming days. As Prime Minister Modi completes the first year of the five-year term, religion
and nationalism-related initiatives will continue to cause wider problems in the future for India
which is known as one of the most important secular states in the world. The implementation of
NRC could also cause a major humanitarian crisis in terms of human rights in India that is better
understood from the pilot study in the Assam region. Besides, according to experts, this situati-
on may led to a new tension between India and neighboring countries. There are concerns that
anti-Hindu protests might be started as a side effect of the events in Bangladesh and Pakistan. In
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addition, punishments against the protesters are continuing although the actions of the protesters
have been stopped due to COVID 19. The hate speech and lynching initiated by Hindu nationalists
against Muslims have not stopped yet. Moreover, hashtags such as #Coronajihad and #BioJihad
were added with hashtags such as #lovejihad and #landjihad used against Muslims on social me-
dia. Based on these discussions, it is possible to say that with the re-election of the India’s far-right
nationalist party BJP, “anti-Islamism/Islamophobia” in the country has been systematically groun-
ded through its legal system and state structures. However, as stated in the report, anti-Islamism/
Islamophobia in India is not a hew phenomenon and has a historical and ideological background.
Also, these developments in India have demonstrated that anti-Islamism/Islamophobia has beco-
me a global dimension rather than just a western agenda.
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